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PAJAK, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to



effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency of $28,449 in
petitioner's Federal incone tax for the year 1996, and an
addition to tax under section 6651(a)(1) of $5, 805. 04.

We nust decide: (1) Whether petitioner is entitled to
deduct Schedul e C expenses in anpbunts greater than respondent has
determ ned; (2) whether petitioner has additional self-enploynent
i ncone; and (3) whether petitioner is liable for an addition to
tax under section 6651(a)(1).

Petitioner failed to substantiate her deductions on audit.
She failed to stipulate matters with respondent before trial. At
trial, she refused to stipulate natters which she said were
correct. The Court took a long recess for stipulation purposes.
Al t hough respondent was willing to concede a nunber of itens in
petitioner’s favor, she still refused to stipulate. Finally,
only after the intervention of the Court, did petitioner
stipulate in part.

To the limted extent stipulated, the facts are so found.
Petitioner resided in Sylmar, California, at the tine her
petition was fil ed.

Petitioner reported $9,240 as other incone from services as
a notary public. On her Schedule C, Profit or Loss From

Busi ness, for “Morin Business Services” (MBS), petitioner
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deducted $59, 323 in total expenses from $82,528 of gross receipts
for a net profit of $23,205. On her first Schedule C, petitioner
descri bed MBS as an accounti ng, bookkeeping, and incone tax

busi ness. On her second Schedule C for “A Joyful Wedding”, which
was described as nminister services, petitioner deducted $12,871
of total expenses from $13,600 of gross receipts for a net profit
of $729.

Respondent di sal |l owed $59, 323 of deductions for the first
Schedul e C and $12,871 for the second Schedul e C because
petitioner did not establish that the business expenses shown on
her return were paid or incurred during the taxable year and that
t he expenses were ordinary and necessary to her businesses. At
trial, respondent conceded that petitioner was engaged in two
busi nesses. Respondent in the notice of deficiency determ ned
that the $9, 240 anount reported as other incone for notary public
services was gross receipts of MBS and was subject to self-
enpl oynent tax. The notice of deficiency attributed another
$3, 600 of inconme to gross receipts of MBS, but respondent
conceded this anmpunt at trial

Deductions are strictly a matter of |egislative grace.

| NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Taxpayers nust substantiate cl ai ned deductions. Hradesky v.

Commi ssioner, 65 T.C. 87, 89 (1975), affd. per curiam540 F.2d



821 (5th Cr. 1976). Moreover, taxpayers must keep sufficient

records to establish the anbunts of the deducti ons. Menequzzo V.

Commi ssioner, 43 T.C 824, 831 (1965); sec. 1.6001-1(a), I|ncone

Tax Regs. Section 7491 does not change a taxpayer’s obligation

to substanti ate deducti ons. Hi gbee v. Commi ssioner, 116 T.C. 438

(2001).

Ceneral ly, except as otherw se provided by section 274(d),
when evi dence shows that a taxpayer incurred a deductible
expense, but the exact anount cannot be determ ned, the Court may
approxi mate the anount bearing heavily if it chooses against the
t axpayer whose inexactitude is of his own making. Cohan v.

Conmm ssi oner, 39 F.2d 540, 543-544 (2d Gr. 1930). The Court,

however, must have sone basis upon which an estinmate can be nade.

Vani cek v. Commi ssioner, 85 T.C 731, 742-743 (1985).

Section 274(d) inposes stringent substantiation requirenents
for the deduction of travel expenses, autonobile expenses, and
entertai nnent expenses. Taxpayers nust substantiate by adequate
records certain itenms in order to claimdeductions, such as the
anount and pl ace of each separate expenditure, the property’s
busi ness and total usage, the date of the expenditure or use, and
t he busi ness purpose for an expenditure or use. Sec. 274(d);
sec. 1.274-5T(b), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). To substantiate a deduction by neans of adequate

records, a taxpayer nust maintain an account, book, diary, |og,



statenent of expense, trip sheet, and/or other docunentary

evi dence, which, in conbination, are sufficient to establish each
el enent of expenditure or use. Sec. 1.274-5T(c)(2)(i), Tenporary
| ncone Tax Regs., 50 Fed Reg. 46017 (Nov. 6 1985). Travel,

aut onobi l e, and entertai nnent expenses cannot be estinmated under

Cohan. Sanford v. Conmm ssioner, 50 T.C 823, 827-828 (1968),

affd. per curiam412 F.2d 201 (2d Cr. 1969).

Petitioner did not have any books or records. She did not
have a diary, a log, or trip sheets relating to her travel. At
trial, petitioner had little evidence to support many of her
cl ai mred deductions. Many expenses appeared to be personal
expenses nondeducti bl e under section 262. Petitioner provided
sone substantiation for business expense deductions and
respondent conceded that she was entitled to nost of those
deducti ons.

Petitioner was asked whet her she could provide for MS:
“Any kind of books or records that m ght show that [she] had any
reason to travel that year”. Petitioner’s answer was: “Not with
me, no.” Petitioner failed to conply with the strict
substantiation rules of section 274(a) and is not entitled to
deduct any travel, neals, and entertai nnent expenses. As to the
claimed $2, 378 bad debt deduction for MBS, petitioner said: *“I
mean, it’s not worth the headache to point out all the returned

checks, and matching it [sic] to ny deposits” so she conceded
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this issue. Respondent, after reviewing the material petitioner
bel atedly provi ded, made substantial concessions. This should
prove to petitioner that a w ser course than the one she foll owed
in this case would be to provide respondent with information when
it is requested.

The Court has reviewed the evidence and finds sone instances
in which we allow petitioner additional deductions under the
Cohan rule, keeping in mnd the adnonition that we bear heavily
agai nst petitioner whose inexactitude is of her own maki ng and
t he concept that we nust have sone basis upon which an estimte
can be nmade. The rounded anounts of respondent’s concessions,
the Court’s additional allowances, and the total allowed are set

forth bel ow for MBS

Deducti ons Respondent Addi ti onal Tot al
Expenses d ai ned Conceded Al | owances Al | owed
Adverti sing $852 $607 $607
Bad Debts 2,378 0
Car and Truck 3, 345 0
Depreci ati on 2,896 0
Legal 99 115 115
Ofice 3,516 $764 764
Busi ness property 8,100 6, 700 6, 700
Repai rs 188 0
Taxes/ | i censes 1,274 879 879
Travel s/ neal s 310 0
Uilities 1, 556 454 454
WAages 11, 212 11, 212 11, 212
O her Expenses 23,597 731 731

$59, 323 $21, 462

Accordingly, we find that petitioner is entitled to deduct a

total of $21,462 of expenses for MBS.



On her second Schedule C for her Joyful Wddi ng busi ness,
petitioner deducted a total of $12,871 in expenses. The anounts

claimed and the rounded anbunts respondent conceded are set forth

bel ow.
Deducti ons Respondent
Expenses d ai ned Conceded
Adverti sing $3, 725 $3, 508
Bad debts 75
Ofice 406 438
Bank charges 194 113
Li censes 7,996 7,320
M sc. 267 75
Tel ephone 208 -
$12, 871 $11, 454

Petitioner did not have any other credi ble evidence. W find
that she is entitled to deduct $11, 454 of expenses for the Joyful
Weddi ng busi ness.

Petitioner reported $9,240 as other incone fromnotary
public services. Respondent determ ned that the $9, 240 was part
of petitioner’s gross receipts for MBS and that it was subject to
sel f-enpl oynent tax. Inconme fromservices as a notary public is
not subject to the self-enploynent tax. Sec. 1402(c); sec.
1.1402(c)-2(b), Incone Tax Regs. However, petitioner had no
records of a notary public business or any other evidence to show
she was entitled to exclude $9,240 from sel f-enpl oynent i ncone.
Wen asked about her notary records, petitioner stated: “It’s
just a lot of paperwork. | didn’'t bring that. | didn't bring

the details”. She did have a notary seal. Accordingly, we allow
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her to exclude $100 from sel f-enpl oynent inconme as incone from
services as a notary public. The remaining $9,140 is subject to
sel f-enpl oynent tax under section 1401. Petitioner is entitled
to the correspondi ng deducti on under section 164(f) on all self-
enpl oynent tax inposed by section 1401.

Section 6651(a)(1l) inposes an addition to tax for failure to
file areturn on time. The addition equals 5 percent for each
month that the return is late, not to exceed 25 percent.
Additions to tax under section 6651(a)(1l) are inposed unless the
t axpayer establishes that the failure was due to reasonabl e cause
and not willful neglect. Section 7491(c) does not change the
taxpayer’s burden of proof in this respect. Higbee v.

Commi ssioner, 116 T.C. 438 (2001). “Reasonable cause” requires a

t axpayer to denonstrate that she exercised ordinary business care

and prudence. United States v. Boyle, 469 U S. 241, 246 (1985).

WIIlful neglect is defined as a “conscious, intentional failure
or reckless indifference.” |d. at 245.

Petitioner’s return was untinely filed on July 21, 1997,
even though it bore a signature date of April 13, 1997.
Petitioner did not show reasonabl e cause why the return was not
tinmely filed. A conparison of the signature date and the filing
date |l eads to the conclusion that the late filing was due to

willful neglect. W conclude that petitioner is liable for an



addition to tax under section 6651(a)(1) for failure to tinely
file her 1996 return.

Contentions that we have not addressed are noot, irrelevant,
or neritless.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




